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TRANSCRIPT

SCHIEFFER: Today on FACE THE NATION, the Supreme Court nomination of Sonia Sotomayor. She 
has a great life story, but is that enough to get her to the Supreme Court? Will Republicans go after her? 
And if so, how? Will it be her speeches from the past, her controversial ruling in a high-profile 
discrimination case? Is there a political cost to opposing the first Hispanic nominated to the court? 

These are the questions for two influential senators on the Judiciary Committee, Dianne Feinstein, 
Democrat of California, and Jon Kyl, Republican of Arizona. 

Then we'll bring in Watergate reporter Bob Woodward of The Washington Post, and David Brooks of The 
New York Times to talk about that and the rest of the news. 

Finally, I'll have a word about campaign promises and real-life solutions. But first, the nomination of Sonia 
Sotomayor on FACE THE NATION.

ANNOUNCER: FACE THE NATION with CBS News chief Washington correspondent Bob Schieffer. And 
now from CBS News in Washington, Bob Schieffer. 

SCHIEFFER: And good morning again. Senator Feinstein is in San Francisco this morning. Senator Kyl is 
in Phoenix, Arizona. 

Senators, welcome. I want to get right to the quote that has caused all of the controversy that Washington 
has been talking about all week, what Justice -- or Judge Sotomayor said in a speech eight years ago. 
And here it is. 

She said: "I would hope that a Latina woman with the richness of her experience would more often than 
not reach a better conclusion than a white male who hasn't lived that life." 

Senator Kyl, is that enough to keep her from being confirmed as a justice on the Supreme Court? 

KYL: Bob, I'm sure she will argue that you have to look at the entire context of her speech and all of the 
decisions that she has rendered, the opinions that she has written. And I think that that's a fair point. 

I'll be meeting with her on Tuesday. We will have hearings where we can question her and ask her what 
she means by that. Here is the question that is raised by that statement. 

What is her judicial philosophy? How does she decide cases? Is it the historic basis for deciding on the 
text, the history, the principles of the Constitution, and the law? Or does she believe that she can apply 
her own views, empathy for one party or the other, her idea of how the case ought to come out regardless 
of what the law is? 

Justice Roberts, when he was before the Judiciary Committee, answered a question like that. He said, 
look, our job is not to write the rules. We're like the umpire in the baseball game. Our job is just to call the 
balls and the strikes, and not to favor one side or the other. 

And I think that's the way that a person should approach judging on the U.S. Supreme Court. That's what 
I'll be looking for when I question her about all of the statements and decisions that she has made. 

SCHIEFFER: All right. Well, let me -- let's go right to Senator Feinstein. 

Senator, Lindsey Graham, another Republican on the Judiciary Committee, said this morning that she 
probably should just apologize for this. Isn't she going to have to take this back when you come right 
down to it? 
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FEINSTEIN: Well, there's one word, Bob, in the statement. It's the word "better." That a Latina woman 
who has gone through these experiences, that her views would be better. And without that one word, it's 
a perfectly fine statement. And I understand what she meant by it. 

So you could say the use of that word was inartful. But I think you have to look at an individual in their 
total context. This is, in fact, an amazing woman. She is, in fact, the American dream. 

Out of a housing project in the Bronx comes this woman who ends up at the top of her class in Princeton, 
editor of the Yale Law Review, a distinguished assistant district attorney, so much so that the very 
respected district attorney, Bob Morgenthau, writes an editorial in The New York Daily News saying what 
a fine prosecutor she was. 

She was a corporate attorney. She was a district court judge on the federal bench. And she was an 
appellate court judge. She was confirmed twice. And she was appointed once by a Republican president 
and once by a Democratic president. That doesn't often happen. 

And I think what it shows is that this is a woman that has a very strong spine, has a very good heart and 
has had a life that she has worked herself up by her own boot straps. And...

SCHIEFFER: Well, let's...

FEINSTEIN: ... that impresses me. 

SCHIEFFER: All right. Well, let's talk about this. You know, while the criticism of her from senators who 
are going to be taking this vote has been fairly muted so far as these things go, but that's not the case 
with the conservatives on the sidelines. 

Newt Gingrich, for example, said she ought to withdraw because she made that statement. Rush 
Limbaugh -- well, here's part of what Rush Limbaugh said about it. 

(BEGIN VIDEO CLIP) 

RUSH LIMBAUGH, HOST, "THE RUSH LIMBAUGH SHOW": You cannot describe who she is without 
using the racist word. She said she's a better judge because she's an Hispanic female, a better judge 
than a white male. We wouldn't tolerate a white male saying, I'm a much better judge than a Latina, I'm 
white, she's not. We wouldn't tolerate it. We tolerate it from Sonia Sotomayor. Why? 

(END VIDEO CLIP)

SCHIEFFER: So, let me just go to you first, Senator Feinstein. I mean, let's get past the bombast. When 
you come right down to it, there is a point there. I mean, if I said to you, my experiences as a white man 
would lead me to make better decisions than your experience as a white woman, I'd be in a heap of 
trouble if I said that. Wouldn't I? 

FEINSTEIN: Well, you know, we women have had to fight for everything we've gotten in the public arena. 
We weren't given the right to vote. We had to fight for it, and it took us until 1920 to get it. 

Women, as Sandra Day O'Connor has said, when she first applied for a job as an attorney, the "do not 
apply" signs were out. 

So I understand the movement. I understand a woman on her own doing all these things, coming from 
very poor circumstances and enriching those circumstances by dint of her own labor. And if you look at 
her past, you know, she did remedial work, she studied, she worked to get to the top of her class at one 
of the top universities. I'd say that's pretty good. 
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And I'd say that one statement, probably made with a sense of a smile, you know, that here I am, I can do 
better -- I don't have a problem with it. It's not -- it's not the right thing to say. It's not the right thing, but I 
don't think she meant it that way either. 

SCHIEFFER: All right. Let's see. Senator Kyl, do you think she's going to have to back away from this in 
some way or the other? 

KYL: Well, I think she's going to have to assure the members of the Senate that when she approaches 
judging, that she will actually do so on the basis of the oath that she takes. 

Let me just read part of that oath to you. It says, "I solemnly swear that I will administer justice without 
respect to persons and do equal right to the poor and to the rich." And what that means is that she literally 
has to have a blindfold over her when she decides cases, not bring in her empathy for the poor person, 
for example. If the law is on the side of the rich person, then she has to rule in favor of the rich person. If 
she will do that, then I think she'll have no trouble in her confirmation hearing. 

SCHIEFFER: Let me ask you this, Senator Kyl. Do you think Republicans ought to stop calling her a 
racist? 

KYL: I don't know of Republicans in the Senate who have ever called her a racist. And by the way, let me 
just say two things...

SCHIEFFER: I said Republicans, not Republicans in the Senate. 

KYL: Yes. Well, our job, I hope our job is a little bit like we're insisting for judges, and that is we look at the 
facts, we examine the situation, then we make our decision. 

I do want to clarify one thing, by the way. It is true that she was appointed to the federal district bench by 
the first President Bush, but that was based on a political compromise with the Democrat senator of New 
York, who was allowed to name two of the seven judges that were nominated from New York. It was his 
pick that resulted in her nomination by the president, so it was not a situation that President Bush chose 
her for her nomination. That's not to take away from her qualifications. I'm simply correcting that bit of the 
record. 

FEINSTEIN: Well, and it's not to take away from the fact that he appointed her, either. 

SCHIEFFER: Let me just clear up one thing. You do not think she is a racist, do you, Senator Kyl, or do 
you? 

KYL: Bob, I'm not going to get drawn into characterizations before I have even met her. I'll be meeting her 
on Tuesday. I intend to review very carefully -- I actually practiced before the Supreme Court. I enjoy 
reading opinions. And I'm going to read as many of her opinions and look at the decisions that she's 
made before I make any pronouncements. I think that's what we're asking her to do as a judge when she 
approaches cases, and I think she would want us to approach our consideration of her nomination in the 
same fashion. 

SCHIEFFER: There's a lot of interest from both the left and the right about the fact that it's hard to tell 
what her position is on abortion. Especially people on the left, Senator Feinstein, are wondering about 
that. Do you plan to ask her about that? Where do you think that goes? Are you satisfied that she's OK on 
your -- because I know you're for a woman's right to choose. 

FEINSTEIN: I am for a woman's right to choose, and I will ask those questions. And I'll ask questions on 
executive power. You know, we believe we have three equal branches of government. The development 
of executive power has been very strong during the Bush administration. It will be very interesting to see 
how she comes out on that. On the death penalty. There are many serious issues to ask her. 
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Let me say one thing about this epithet of a racist. I think that an absolutely terrible thing to throw around. 
Based on that statement, that one word "better than," to call someone a racist I think is just terrible. And I 
would hope that Republicans would not do this, because this does not add any light to the debate.

FEINSTEIN: It only adds a kind of visceral and terrible heat. And it really isn't the right thing to do. 

SCHIEFFER: Let me ask you, Senator Kyl, there obviously is going to be a lot of attention on the rulings 
she made on that case involving the white firefighters up in Connecticut. They took a promotion test, but 
they were denied promotion because no African- Americans passed the test. She allowed that ruling to 
stand. It's apparently coming to the Supreme Court and will be decided before she takes office there. 

How do you feel about that? Do you think that's something that is going to have an impact on this, 
whether or not she's confirmed? 

KYL: I suspect that it will. It's a red hot issue. It will be before the Supreme Court apparently, as you say, 
to be decided before she takes her position on the court, as soon as she's confirmed. 

Part of the question will be whether the court chooses to reverse the decision that she helped to render, 
and whether or not, by the way, she's been reversed on other decisions. And obviously, that will be one of 
the factors that we have to look at. 

And also, not so much just the decision, but also the basis for the decision. Part of the criticism of her in 
that case was that the initial decision was not explained in any way, and yet it begged an explanation, as 
Judge Cabranes said, the very same court said. 

And so I think part of what our job is to try to examine her reasoning, how she can come to that 
conclusion, and that will be based -- that will be part of the basis for our determination as to whether to 
confirm her. 

FEINSTEIN: May I say something about that? It's my understanding that the district court wrote a 47-page 
opinion, well explaining why they came down as they did. And the appellate court, of which she was a 
member of a three-member panel, simply accepted the decision of the district court. 

Now, I've been a mayor during very traumatic times with respect to affirmative action. And apparently, 
what happened was the city felt that they were going to be sued either way, and so they decided not to go 
ahead with the case. That's an understandable position, and many of us have been there before. So I 
think it's on appeals, we'll see. 

Could I say one other thing? 

SCHIEFFER: Yes. 

FEINSTEIN: There's a lot of comment about the fact, well, she makes policy, and there's another 
comment she made on the fact that judges make policy. And the traditional rejoinder to that is judges do 
not make policy. 

In my experience, 16 years on the committee, that's not true. If there is no precedent, judges do make 
policy. If there is no precedent, an appellate court judge will, in effect, by their opinion, make policy. The 
Supreme Court will have a case shortly on a youngster that was strip-searched by a teacher because that 
youngster had Ibuprofen on them. Now, there's no precedent. The Supreme Court will be making policy in 
that regard. So I think that has to be clearly understood by people. 

SCHIEFFER: All right. We could continue this all afternoon, and we're certainly going to be hearing a lot 
more about it in the days to come. 



6

Senators, thanks both of you for being here. And we'll be back in just one minute with a little analysis from 
Bob Woodward and David Brooks. 

(COMMERCIAL BREAK)

SCHIEFFER: With us now, the famous Bob Woodward of the Washington Post, the old Watergate 
reporter, who also wrote one of the first behind-the-scenes looks, I would say, at the Supreme Court, your 
book "The Brethren." And the equally famous David Brooks of the New York Times, certainly the most 
famous conservative at the New York Times, I would say that, David. 

Let's just start out talking about this nomination. Did President Obama lay a trap for Republicans when he 
nominated Sonia Sotomayor? 

BROOKS: Well, he makes it though, but she has obviously got vulnerabilities, as we've been hearing. 
You know, what's interesting to me is to compare her to the way she talks about race to the way 
President Obama talks about race. 

She's from a slightly earlier generation. And to me she talks about race as a bunch of blocks. There is like 
a block of white guys, a block of Hispanics, a block of women. And it's sort of a contest. Obama is much 
more elegant and much more fluid. And I much prefer the way Obama talks about race than the way she 
does. 

The question, as Jon Kyl said earlier, is, does it affect her judgment? And I came across a bit of research 
on something called SCOTUSblog, which is a very good blog on the Supreme Court. She has had 
roughly 100 cases before her where racial discrimination was alleged. In almost all of those cases, in 
about 80 or 90 percent, she denied the claim of racial discrimination, which says to me that when she 
practices, she's not hyper racial. She's not driven by identity politics. 

And if that kind of finding bears out, then I suspect Jon Kyl will vote for her and a lot of Republicans will 
vote for her. 

SCHIEFFER: You know, Bob, doesn't this really underline though that these nomination battles are not 
always about the nominees. They are also about the politics in every senator's home state, and they have 
to make good judgment. 

Jon Kyl comes from a state that has a very large Hispanic population. So does John Cornyn down in 
Texas. You heard John Cornyn earlier this week said we shouldn't be talking like Rush Limbaugh is 
talking. That this is just awful. The politics of it is really interesting. 

WOODWARD: It always is, but also you have to kind of step back and say, what is a confirmation 
hearing? And it's theater. It's a presentation of a personality. And it's not just one speech or one case. 

And I think David is right. If you look at her record, like this New Haven firefighters' case, her ruling 
actually is quite conservative. It's a short ruling and it says we're upholding the trial judge in that case. 

And that is normally -- or very often the case, what conservative appellate judges do. So this is going to 
be -- and she has a great opportunity because all of these senators want to meet her. And so she'll go 
around one on one and clearly she knows her onion. She knows everything about appellate justice. 

I've heard that Obama was just blown away when he met with her because she knew the technicalities. 
He taught constitutional law. These people are in the weeds that way. So she may actually in the end 
have a pretty easy slide on this. 

SCHIEFFER: You wrote a very interesting column about this whole thing about "empathy" becoming the 
word of the week, as it were. And you said that it does figure in to how judges decide. 
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BROOKS: It's incoherent to say we don't make decisions without empathy. We're not robots. It's like 
saying we're going to have water without hydrogen. It's just part of how we decide things. We have 
empathy for this and that and if we didn't have sort of unconscious emotional reactions we could never 
make a decision. 

And I think the test for her is not if she has empathy, but does -- as the oath says, does she have 
empathy for all sides? And I think this Ricci case, the New Haven firefighters' case, is -- that's going to be 
the toughest political case because to me the law is noxious. 

Like a guy has dyslexia, studies month after month, hires somebody to read him the stuff so he can learn 
it. Passes the test and then he's denied the promotion because the wrong races pass the test. That is 
morally offensive to a lot of the people. And I think that is something I wish she had felt a little more 
empathy for in that case. 

WOODWARD: But -- not to argue, I mean, in that ruling, which is very short, they -- she and the other two 
judges on the panel say they have sympathy for the people who have filed this case. And what they're 
saying, as a matter of law, it doesn't apply here. And I think most people...

BROOKS: Right. I agree with you on that. 

WOODWARD: ... would agree with that. 

But, you know, that -- the Supreme Court may overrule it. It might be an electric moment and become 
something that she stumbles on.

BROOKS: Right, I agree. The law was idiotic, not necessarily her ruling. And I hope we use this as an 
occasion to debate those kinds of laws. 

SCHIEFFER: Let me ask you all about something that is going to happen tomorrow. We all grew up with 
Chevrolet, apple pie, and baseball. That was America. General Motors is getting ready to go into 
bankruptcy. The government is going to own 72 percent. And this is a company that they've already 
given, what, $19.4 billion and it's still losing money. 

This is a real change in American culture that we're going to see tomorrow. What do you think the impact 
is going to be? BROOKS: I'm really worried about this. I understand why you want to save GM. You don't 
want to decimate the upper Midwest. It's a great American company. But do we think GM, which is a 
company that has been in decline for 30 years, is going to get out of decline being government-owned?

BROOKS: When the government basically tells you we'll protect you from failure, when the government, 
in addition to all the other pressures imposes environmental concerns and all these other social concerns 
onto the company, when the government is firing this CEO or that so the next one has to think about am I 
pleasing Barack Obama? I think they're introducing politics into the management of this company. And I 
don't see how we're ever going to not own GM. 

SCHIEFFER: I know you, Bob, are getting ready to -- or in the process of writing a book now about the 
Obama administration. 

WOODWARD: Going to try. 

SCHIEFFER: And you have a great way of getting behind the scenes. What do the people in the 
administration think about this? I mean, these sums of money that we're now seeing, you know, it's just, 
we're talking about -- nobody knows how much money this is. 

WOODWARD: What's interesting... 

SCHIEFFER: Do they know what they're against here? 
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WOODWARD: You know, that we're going to find out. It depends on outcomes. If these things succeed, it 
will be great. If they don't, it could be a calamity. 

But the GM bankruptcy, what's interesting is it is not more of an economic problem. It's kind of, OK, well, 
GM goes; AIG, the insurance giant, they take over; Fannie Mae, Freddie Mac, and we're still going along 
in a deep recession, but not a depression. And so, all of these things are little dots, and no one has 
connected them to say this is really what it means. I think we don't know. 

BROOKS: Yes, I think it's overconfidence. I wish the government could run companies. I just don't think 
we have the capacity, and we'll be paying in the long run. 

SCHIEFFER: All right. Well, I'm going to thank both of you for being with us this morning. I'll be back with 
the final word in just a minute. 

(COMMERCIAL BREAK)

SCHIEFFER: Finally today, say what you will, we are finally having one debate we should have had 
during the campaign. How do we close the prison at Guantanamo? We never got to that, because John 
McCain and Barack Obama agreed the place ought to be closed, and because they agreed the harder 
question -- how to close it -- never came up. Now, the president is discovering what so many presidents 
have discovered before him: Saying something in a campaign is much easier than actually getting it done. 

There is always an unexpected twist. Who would have predicted that a Congress clamoring to close the 
place down would block the president from doing just that? But for very good reason. It has suddenly 
dawned on everyone that mistreated or not, there are some pretty bad dudes down there, and no one 
wants them in their neighborhood. This will eventually be resolved, but the president will have to come up 
with a detailed plan on what is to be done with these people. He'll have to reassure Congress that the 
government is pretty good at running maximum-security prisons, and with the gift of a federal bridge here 
and a post office there, Congress will find a way to give him the money to get it done. But, as it usually 
does, it will take longer and cost more than anyone imagined. 

On Planet Campaign, all things are possible. On Planet Earth, it is never quite that easy, and it always 
costs more. 

That's it for us. We'll see you next week right here on "Face the Nation." 

Source: CQ Transcriptions


